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THE PRESENCE IN A STATE OF EVI- 
DENCES OF DEBT AS MAKING THEM 
PROPERTY SUBJECT TO INHERITANCE 
TAX. 





The case of Wheeler v. Sohmer, Comp- 
troller, 34 Sup. Ct. —, handed down on 
April 20, 1914, and not yet reported, 
seems one of the most important cases on 
the question of situs of property for tax- 
ation that has lately appeared. Strange 
to say, however, the court is so divided 
upon the question, that there is no ma- 
jority view upon any determinative ques- 
tion. 

Justice Holmes, who writes the main 
opinion, is dissented from as to his rea- 
soning by five of the bench, two of 
whom, however, agree with his conclu- 
sion, that the tax was properly laid, be- 
cause it was a succession or inheritance 
tax, and the other three rejecting both 
his reasoning and conclusion. 

The facts of this case show, that de- 
ceased, who was not a resident of New 
York, had at the time of his death in a 
safe deposit box in New York certain 
promissory notes made by a resident of 
Chicago, secured by mortgages of Chi- 
cago land to Illinois trustees and other 
promissory notes of a railroad, a corpora- 
tion of Virginia. New York court held the 
notes subject to the New York transfer 
tax. 

Justice Holmes, with whom concur 
both in his reasoning and _ conclusion 
Justices Day, Hughes and Lurton, treats 
the question solely from the standpoint 
of the constitutional power of a state to 
give to bills and notes found therein the 
character of property for the purposes 
of taxation. 

He says: “It has been asserted or im- 
plied again and again that the states 
had the power to deal with negotiable 
paper on the footing of situs,” and he 





quotes from New Orleans v. Stempfel, 
175 U. S. 309 as follows: “It is well set- 
tled that bank bills and municipal bonds 
are in such concrete tangible form that 
they are subject to taxation where found, 
irrespective of the domicile of the own- 
er. * * * Notes and mortgages are of the 
same nature, * * * We see no reason why 
a state may not declare that if found 
within its limits they should be subject 
to taxation.” He observes that: “This 
is the established law unless it has been 
overthrown by the decision in Buck v. 
Beach, 206 U. S. 392.” ‘This case he dis- 
tinguishes, as Ohio notes were held not 
taxable in Indiana because their absence 
from Ohio “evidently was regarded as a 
temporary absence from home.” 


Justice McKenna, with whom concurs 
Justice Whitney, agrees to the conclu- 
sion of taxability under the New York 
statute, on the theory that in an inherit- 
ance or succession tax the rule is differ- 
ent than in ordinary taxability of prop- 
erty. 

Justice Lamar, with whom agreed the 
Chief Justice and Justice Van Devanter, 
said: “I concur in Mr. Justice McKen- 
na’s analysis of Buck v. Beach and the 
other cases, but am of the opinion that 
the principle there decided applies as 
well to inheritance and transfer taxes 
on notes as to direct taxes, and_ that 
therefore, the judgment in the present 
case should be reversed.” 

In Buck v. Beach, Justice Peckham 
said: “The sole question then for this 
court is whether the mere presence of 
the notes in Indiana constituted debts of 
which the notes were the written evi- 
dence, property within the jurisdiction 
of that state, so that such debts could be 
therein taxed.” He reviewed former 
cases and said: “We have not had a case 
where neither the party assessed nor the 
debtor was a resident of or present in the 
state where the tax was imposed, and 
where no business was done therein by 
the owner of the notes or his agent re- 
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lating in any way to the capital evidenced 
by the notes assessed for taxation.” 

It seems strange that Justice Peck- 
ham could be speaking in this way, if 
he regarded at all the circumstance 
of which Justice Holmes speaks. ‘The 
reasoning of the latter justice seems like 
finding in a circumstance 
_ to which a distinction could have been 
drawn but was not, and resting an inter- 
pretation of a decision in the case upon 
the distinction which he has for the 
first time figured out for himself. 

But the case of Buck v. Beach, so says 
Justice McKenna: “In effect, reserved 
from its principle inheritance or succes- 
sion taxing acts by rejecting as not in 
point cases which involved them. We 
said, ‘The foundation upon which such 
acts rest is different from that which ex- 
ists where the assessment is levied upon 


case some 


property. The succession or inheritance 
tax is not a tax upon property, as has 
been frequently held by this court, 
Knowlton yv. Moore, 178 U. S. 41; 
Blackstone v. Miller, 188 U. S. 189, and 
therefore, the decisions arising under 
such inheritance tax cases are not in 


point.’ ” 

The way of making the transfer tax 
take hold in this case was through an- 
cillary administration in New York, 
whereby “the property is in the controi 
of the courts of New York. In other 
words, the laws of New York are invok- 
ed, accomplish its transfer and subject 
it to the dispositions of the will and 
make effectual the purposes of the tes- 
tator.” 

Knowlton v. Moore, supra, was a case 
in which the opinion was written by 
Justice, now Chief Justice, White, and it 
concerned a case where the general prin- 
ciple of a succession tax, as being not a 
tax upon property, but upon the right to 
dispose of property, was sustained, the 
property affected being of a deceased 
resident of New York where the tax was 
claimed. 





In Blackstone v. Miller, supra, it was 
held that a deposit by a citizen of Illinois 
for fourteen months there long 
enough for New York to find it was not 
in transitu in such sense as to withdraw 
it from the taxing power of the state. The 
opinion was by Justice Holmes and there 
seems in that case as in this case no dis- 
other 
taxes, at least no sharply drawn distinc- 


was 


tinction between succession and 


tion, though it was said: ‘Power over the 
person of the debtor confers jurisdiction. 
And this being so we perceive no better 
reason for denying the right of New 
York to impose a succession tax on debts 
owed by its citizens than upon tangible 
chattels found within the state at the 
time of the death.” Justice White dis- 
sented. 


This case does not help Justice Mc- 
Kenna, but puts a succession tax case 
upon the same sort of basis for the tax 
taking hold as is the case with any other 
tax. The deposit was a debt by a New 
York citizen or corporation to an Illinois 
citizen and the court says, in effect, its 
situs was in New oYrk. 

Here, however, ancillary administra- 
tion is the connecting link between the 
tax and the subject matter thereof. By it 
the laws of New York are said to be in- 
voked to accomplish the transfer of the 
property “and subject it to the disposi- 
tions of the will and make effectual the 
purposes of the testator.” Does it do any 
such thing? A foreign administrator has 
nothing to do with the will or its purpose 
being carried into effect. He accounts to 
the administrator of the domicil, who 
executes the will. His duties are purely 
perfunctory. He is but an agent to re- 
duce to possession and account to his 
principal. 


It seems a strained construction that 
this should bring property under a suc- 


cession tax, and harder still to see why, . 


if such a tax applies a general tax would 
not also apply. Indeed, we think it could 
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be better argued that a general rather 
than a succession tax would apply. If 
the latter is but a tax upon privilege, the 
state of the ancillary administration can 
legitimately know nothing of its exercise 
in a foreign jurisdiction, but it may know 
of property one of its officers holds with- 
in its borders and which its courts han- 
dle. 

We conclude, therefore, that in this 
case it is no more certain that Justice 
Holmes and those who agree with him 
would accept Justice McKenna’s view of 
the law, than that Justice McKenna 
would accept his, and this case really set- 
tles no principle at all. 








NOTES OF IMPORTANT DECISIONS. 

CONSTITUTIONAL LAW — RIGHT OF 
STATE TO FIX INSURANCE RATES.—By a 
majority decision of six to three, Justice 
Lamar dissenting, and the Chief Justice and 
Justice Van Devanter agreeing with him, the 
Supreme Court sustains the constitutionality 
of a Kansas statute for the regulation and 
control of the rates of premiums for fire in- 
surance and to prevent discriminations there- 
in. German Alliance Ins. Co. v. Lewis, 34 Sup. 
Ct.— XLVI Chicago Legal News, 313. 

It has long been held that insurance could 
be regulated and it has been, and it seems to 
us no great step from regulation to the fixing 
of rates. Indeed, it might be claimed that the 
right to fix rates is a prime factor in adequate 
régulation, and, if so, the state, which has the 
power to say upon what terms one may write 
insurance or hold himself out to write it, may 
tell him he cannot write it at all unless he 
charges a certain rate. 

Justice McKenna states very admirably this 
feature of the business of insurance on which 
the right to fix rates may be placed. “The 
contracts of insurance may be said to be inter- 
dependent. They cannot be regarded singly 
or isolatedly, and the effect of their relation 
is to create a fund of assurance and credit, 
the companies becoming the depositories of 
the money of the insured, possessing great 
power thereby and charged with great respon- 
sibility. How necessary their solvency is, is 
manifest. On the other hand, to the insured, 
insurance is an asset, a basis of credit. It is 
practically a necessity to business activity and 
enterprise. It is, therefore, essentially differ- 





ent from ordinary commercial transactions, 
and, as we have seen, according to the sense 
of the world from the earliest times—certain- 
ly the sense of the modern world—is of the 
greatest public concern.” 


In 76 Cent. L. J., 166, is found a discussion 
under the title: “Franchise in Conducting 
the Business of Insurance and Regulation of 
Its Rates,” and there it was contended, and 
authority cited for the contention, that qual- 
ifications to make insurance contracts could be 
prescribed and from this deduction was drawn 
that there existed the right to fix the rate. It 
was further contended the public had the right 
to take steps to maintain the solvency of in- 
surance companies. The contracts of these 
companies have been legislated about in so 
many ways that the old idea of such a con- 
tract being a private matter has long been 
lost sight of. Each ruling, however, as the 
case here considered involves, strongly points 
the way to reversal of such cases as Paul v. 
Virginia, in which insurance was considered 
in an isolated way and outside of interstate 
commerce. 





EXTRADITION—FUGITIVE FROM JUS- 
TICE MAY BE HELD REASONABLE TIME 
ON ARREST WITHOUT WARRANT.—In 
Union Pacific R. Co. v. Belek, 211 Fed. 699, it 
was claimed that a state officer of Idaho had 
no duty to arrest a fugitive felon, because the 
statutes of that state providing for arrest and 
removal in extradition proceedings require 
that a written complaint must be first filed in 
the demanding state and then a warrant must 
issue in the state where the fugitive is and no 
arrest can be made except under such war- 
rant. The court said, however, that: “The 
authority to hold one in proceedings instituted 
under such statutes is quite distinct from the 
authority to make a preliminary arrest, until 
a proper complaint can be made and a war- 
rant obtained. The authority to hold a pris- 
oner for a reasonable time for such proceed- 
ings to be instituted, has been many times 
affirmed. See 2 Moore on Extradition § § 591- 
595. The power of the proper peace officer 
to make arrest, without a warrant, of a fugi- 
tive from justice, provided he has reasonable 
cause to believe he has committed a felony, 
has also been declared,” citing several state 
cases. 


There is not much in strict legal logic to 
sustain such an arrest, but it is a power that 
has been exercised out of the necessity of the 
case. Thus the Court supposes a case where 
a crime is near a state line and an offender 
steps across, when he has committed it in 

















364 CENTRAL LAW JOURNAL No. 21 
full view of an officer. It was said, “Preposter- which contained no express provision 


ous delay in waiting for extradition papers 
would often result in successful escape.” 

It must be conceded, that though each state 
is a sovereign and a foreign power, so far as 
the violation of its laws are concerned, yet 
there is between them something more than 
international law. They are intimately con- 
cerned one with the other in upholding the 
laws of each, and the old cases, such as, Ex 
parte White, 49 Cal., 433, which held that one 
could not be held for removal, unless he had 
first been charged in a written complaint in 
the demanding state, should not be greatly re- 
garded. 





RFVOCATION RY FORFIGN COR- 
PORATION OF APPOINTMENT OF 
AGENT TO ACCEPT SERVICE OF 
PROCESS. 





The statutes conditioning the carrying on 
of business by foreign corporations in other 
states usually require that they shall ap- 
pomt agents for the service of process up- 
on them. These statutes vary in several 
particulars, some of them naming a partic- 
ular state officer to be appointed, some of 
them requiring them to name an individual, 
who may be removed and another appoint- 
ed, some of them making the appointment 
irrevocable, so long as any liability remains 
and some of them saying nothing about the 
right of revocation. In this article it is 
proposed to consider the right of revoca- 
tion upon the withdrawal of a foreign cor- 
poration from a state, where previously it 
has carried on business. 


Statutes Not in Terms Making Appoint- 
ment Irrevocable.—Statutes making the ap- 
pointment of an agency irrevocable condi- 
tion this upon any liability of a company 
remaining outstanding in a particular state 
or, generally, they say outstanding. Ordi- 
narily liabilities arising out of contracts 
elsewhere arising may be sued upon and 
service made upon the statutory appointee, 
but whether there is a clause as to revoc- 
ability or not, liabilities outstanding in a 
particular state are deemed to be regarded. 
Thus in a New Jersey case under a statute 





against revocation,’ Garrison, V. C., said: 
“It is not necessary to enlarge upon the fu- 
tility of legislation which would permit a 
foreign corporation to come within the 
state and transact business upon condition 
that it name an agency upon whom process 
should be served, and leave it within the 
power of the corporation to prevent ser- 
vice whenever it pleased, leaving suitors 
within the state powerless to bring the cor- 
poration into court.” This language was 
used with reference to a corporation that 
had withdrawn from the state. 


In Kentucky where the statute said 
nothing as to revocation and an insurance 
company’s license to do business in the 
state was revoked, its commissioner of in- 
surance was designated by the statute and 
also by the company as its agent to receive 
service of process in any action brought in 
Kentucky. After its revocation of license 
the company was sued and service made on 
said commissioner.?, The court said, quot- 
ing with approval what was said by the 
Kentucky court in another case,® that: “It 
is sufficient to say that the agency created 
by the act of 1893 is broader in its terms 
than that created by the act of 1870. The 
words of the later statute express no limi- 
tation. Whatever limitation shall be ap- 
plied to it must be by implication. And 
when we consider the purpose of the act 
it becomes clear that it would be frustrated 
There 
ig no need of the right to serve process up- 


by the construction contended for. 


on the insurance commissioner so long as 
the company has agents in the state, and 
we think the purpose of the section was to 
provide a means of obtaining service of 
process upon foreign companies. which no 
longer had agents in the state upon whom 
process might be served in suits upon con- 
tracts made in this state, whatever may be 


(1) Groel vy. United Electric Co. 69 N. J. 
Eq. 397, 60 Atl. 822. 

(2) Mutual Reserve L. Assn. v. 
U. S. 143. 

(3) Home Benefit Society v. Muehl, 
L. R. 1378, 59 S. W. 520. 


Phelps, 190 


22 Ky. 
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held as to suits upon contracts entered in- 
to elsewhere.” The Court of Appeals then 
alludes to the fact that this company did 
not voluntary withdraw, saying: “It must 
be presumed to have been for good and 
sufficient reason and it would be a harsh 
construction of the statute that, because the 
state had been constrained to compel the as- 
sociation to desist from engaging in further 
business, it also deprived its citizens who 
had dealt with the association of the right 
to obtain relief in its courts.” 


In Indiana, where the statute merely re- 
quires the corporation in applying for per- 
mission to carry on business in the state to 
state therein “the name and address of some 
agent or attorney in fact upon whom ser- 
vice of process can be had in all suits 
commenced in this state,” it was ruled that* 
an agent’s authority might be revoked and 
the corporation could appoint another in 
his stead, and this duty continued after the 
corporation had withdrawn from the state 
in a case involving liability growing out of 
business done under its license” to carry on 
business within the state. The court said: 
“Of course, if the act in question (naming 
an agent) be considered only as a vehicle 
affording a means to the corporation to do 
business, it would be clear that when the 
corporation no longer wanted to do bus- 
iness, there would be no further reason for 
the agency. But the purpose of the law 
was not alone to secure or give to the for- 
eign corporation the right to do business 
within the borders of the state, but its pur- 
pose was likewise to afford to the citizens 
of the state with whom such corporations 
might do business the opportunity, in case 
it was necessary, to make such corpora- 
tion yield itself to the jurisdiction of the 
courts of this state for the purpose of hav- 
ing determined any rights or liabilities that 
may have accrued to such citizens of the 
state by reason. of the business done in the 
state by such corporation under its license.” 
This case was later approved by Supreme 


(4) Brown-Ketcham Iron Works v. Swift 
Ind. App. 100 N. E. 684. 


& Co., 





Court of Indiana,® in which a further ques- 
tion was decided which will be noticed 
hereinafter. 

In an Iowa case® the statute under which 
service was made in a North Dakota judg- 
ment sued on in Iowa merely provided for 
the apointment of an agent who shall reside 
at some accessible point in the territory 
and “service upon such agent shall be taken 
and held as due service upon such corpora- 
tion.” The company complied with the 
statute, and the agent thus appointed was 
served after defendant had ceased to do bus- 
iness in the state. But the court said an- 
other statute of the state provided that 
when a company ceased to do business in 
the state the one last appointed shall be 
deemed to continue so far as serving process 
for the commencement of any action for any 
liability accruing on its policies while trans- 
acting business in the state. It was said: 
“Defendant must be held to have assented 
to the provisions of that statute.” 


In a federal circuit court case’ there 
was considered the right to sue a corpora- 
tion which had withdrawn from the state 
under a statute, which provided that: 
“Where any liability on the part of a for- 
eign corporation shall accrue in favor of 
any citizen or resident of this state, whether 
in tort or otherwise and no agent has been 
designated upon whom to serve process ser- 
vice of summons upon the auditor of the 
state shall be sufficient.” The court said: 
“I think it fair to say that the Legislature 
intended that a foreign corporation doing 
business in the state should not escape suit 
in the state for contracts entered into by it 
or for torts committed by it by simply ceas- 
ing to do business in the state, recalling its 
agents, and revoking the authority of the 
person designated by it under the law to re- 
ceive process. Of course this opinion must 
be limited to the facts before the court and 


(5) Meixell v. American Motor Car Sales Co., 
(Ind.) 103 N. E. 1071. 

(6) Green v. Endowment Asso., 105 Iowa 628, 
75 N. W. 635. r 

(7) Davis v. Kansas & Texas Coal Co., 129 
Fed. 149. F 
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has no application whatever to contracts en- 
tered into or torts committed by corpora- 
tions not doing business within the state at 
the time the cause of action accrued.” 


In a Mississippi case* it appears that a 
statute provided that a foreign insurance 
company shall have an agent upon whom 
service of process may be had and if it has 
none the person soliciting insurance or 
transmitting an application for insurance 
shall be held to be such an agent. At the 
time suit was brought on a policy, the com- 
pany had no agent in the state and the one 
soliciting the insurance was served as its 
agent. The court said: “Having come into 
the state under conditions prescribed by law, 
and issued the policy sued on by its agent, 
Moore, it cannot withdraw the agency of 
Moore and leave itself without any agent 
in this regard. To do so would be a fraud 
upon appellant, and fraud is never toler- 
ated.” 

Revocation So Far as Non-Residents Are 
Concerned.—Nothwithstanding that there 
may be a clause denying the right of re- 
vocation so far as outstanding liabilities are 
concerned, this clause is construed as being 
limited to liabilities arising out of business 
done under the permit to a foreign corpora- 
tion in the state. 

A very interesting case on this subject 
was decided by New York Court of Ap- 
peals,* afterwards affirmed by United States 
Supreme Court. Taking the case, as re- 
vealed by the report in the latter court, it is 
seen that there was a suit in New York 
upon five judgments obtained in North Car- 
olina recovered by a citizen of North Car- 
olina and owned by plaintiff. One of these 
judgments was upon a policy issued to a 
citizen of North Carolina while defendant 
company was doing business there and the 
other four to citizens of New York and 
New Jersey. All of the policies were as- 


(8) Pervaugher v. Casualty, Ete, Co. 81 
Miss. 32, 32 So. 909. 

(8) Hunter vy. M. R. L. Ins. Co., 184 N. Y. 136, 
76 N. E. 1073, 30 L. R. A. (N. S.) 677. 

(9) Same v. Same, 218 U. S. &73, 30 L. R. A. 
(N. S.) 686. j 





signed to plaintiff’s assignor after defendant 
had attempted to remove from North Car- 
olina. The lower court of New York gave 
judgment for their full amount and the 
Court of Appeals reduced this judgment 
by the amount of the judgments on the lat- 
ter four policies. The question before the 
federal tribunal was whether due faith and 
credit was refused to these judgments, all 
of them being upon default after service 
made upon the insurance commissioner of 
North Carolina. 

The statute of that state prescribed that 
no foreign insurance company should do 
business in the state until it had appointed 
its insurance commissioner its attorney for 
the service of process, with his authority to 
be so served to “continue in force irrevoc- 
able so long as any liability of the company 
should remain outstanding in this com- 
monwealth.” The defendant executed the 
power of attorney required and thereupon 
a license was issued to it under which it did 
business in the state for a time. Because of 
another statute requiring foreign insurance 
companies to become domestic corporations, 
defendant withdrew from the state. 


Plaintiff contended that the language of 
the statute is not limited by its purpose to 
protect the resident policy-holders of the 
company but for the benefit of every lit- 
igant upon any cause of action, but the 
court rejected this view, saying: “The pol- 
icies upon which the four judgments were 
recovered were not issued in North Caro- 
lina and not having been issued under faith 
of its laws are not entitled to their remedi- 
al sanction.” The court, therefore, thought 
that the power of attorney. had been re- 
voked as far as it could be revoked, and this 
was limited only by some “interest or right 
founded or created upon faith thereof,” 
and which “required its perpetuation or 
continuance.” 

A North Carolina case’® was referred to 
by the Supreme Court in the Hunter case 
where it spoke of the power of attorney be- 


(10) Moore y. Life Association, 129 N. C. 31, 


39 S. E. 637. 
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ing “contractual in its nature; being given 
upon consideration that defendant should 
have the right to carry on its business in 
this state and for the protection of those 
who should deal with the defendant,” and 
said of this that: “Manifestly this means 
who should deal with the defendant in the 
state.” 


In a later North Carolina case’! the same 
construction was placed upon the effect of 
the statute of that state as arrived at by New 
York Court of Appeals and the Supreme 
Court, in a case where a policy taken out 
by a resident was involved. In this case it 
is recited that at the time the policy was 
issued there was no statute in the state pre- 
venting a foreign insurance company and 
the insured fixing by agreement the place 
of the contract. Later there was a statute 
which provided that “all contracts of in- 
surance, application for which is taken 
within this state, shall be deemed to have 
been made within this state and subject to 
the laws thereof.” Under the agreement 
this policy was a New York contract. The 
policy had been assigned to a resident of 
Virginia. The court said: “The defend- 
ant, conceding the full force of the provis- 
ion of the statute making the authority of 
the insurance commissioner irrevocable as 
long as any liability of the company remains 
outstanding in this state, as construed by 
this court in Moore v. Insurance Co., 129 
N. C. 33, insists that as against the plaintiff, 
a resident and citizen of the State of Vir- 
ginia, suing upon a New York contract, the 
limitation upon the power of the company 
to revoke the power of attorney does not 
apply.” The court in sustaining this con- 
tention refers to the case as decided supra 
by New York Court of Appeals further 
saying: ‘The contract of insurance being 
a New York contract, the plaintiff a resi- 
dent of Virginia, we do not think that he, 
or his cause of action, comes within either 
the language or spirit of the portion of the 


(11) Williams v. Asso. 145 N. C. 128, 58 S. E. 
802, 13 A. & E. Ann. Cas, 61. 


statute which limits the power of the com- 
pany to revoke its power of attorney.” 


Had the court planted itself entirely on 
the fact of this contract being a New York 
contract, it might have been on_ better 
ground, than upon that of the plaintiff as- 
signee being a resident of the State of Vir- | 
ginia. In the New York case with which 
it agrees the court upheld the judgment in 
favor of a non-resident assignee, and re- 
jected the other four which had been as- 
signed to a resident by outsiders. But the 
point of the contract being a New York con- 
tract seems, too, not to have been considered 
in the other cases, but there was only con- 
sidered the entering into a contract upon 
the faith of the right to sue in the state of 
the holders of the contracts without taking 
into consideration whether they were con- 
tracts where they lived or where the com- 
pany was domiciled.: It would be just as 
much a fraud on the rights of these nold- 
ers not to be allowed to sue at their homes 
upon a contract to be construed according 
to the law of the domicile of the company 
as according to the law of their own 
domicile. The North Carolina case 
therefore would seem to have gone 
too far in sustaining the contention of 
the defendant in this case. Possibly 
if the policy antedated the law as to 
appointment of any agent, it might be urged 
that the policy not being taken out on the 
faith of such a law, it is not to be construed 
in their interest. Another question, how- 
ever, would seem there to come in, namely, 
as to whether the state was voluntarily se- 
curing protection for them in their future 
dealings with foreign companies on con- 
tracts already entered into, conditions in 
which remained unperformed. 


Law as Affecting Prior Contracts.— 
This last point is considered in a Vir- 
ginia case,!? and it was held, where the con- 
tracts of insurance were entered into in 
1850 and 1851 and the act as to appoint- 





(12) Conn. M. L. Ins. Co. y. Duerson, 28 Gratt. 
630. : 
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ment of an attorney was enacted in 1855, 
the revocation of agency was invalid as to 
them. The court said: “The said provis- 
ions (in act of 1855) were amendatory of 
the previous law and extended to policies 
which had been previously made, as well as 
those which were made subsequently, and 
the company by its acts of conpliance with 
its terms and by acting under it, must be 
held to have accepted its provisions,” and 
the company cannot now be allowed to set 
up such an objection. 


Intrastate Business—A Wisconsin case™ 
shows that the argument was ad- 
vanced, that revocation related to a 
foreign corporation carrying on_ intra- 
state and not interstate business, but the 
court thought that the legislature did not 
intend to exclude a business transaction in 
the state because it grew out of an inter- 
state contract.‘ This being so. much of 
the argument about the state having the 
right to impose any terms upon a foreign 
corporation doing business in its borders, 
it sees fit to impose, as a reason for these 
appointments surviving revocation, would 
seem to be beside the mark. 


Where Individual is Appointed and Re- 
moves from State-——An interesting ques- 
tion is presented by a recent Indiana case," 
which seems to have been incidentally re- 
ferred to in Mutual Reserve L, Assn. v. 
Phelps, supra, in speaking of the ineffic- 
iency of former legislation in the appoint- 
ment of officers and private persons upon 
whom service might be made. This case 
alluded to the fact that the appointees 
might die or remove and residents would 
have no guaranty of there being the power 
to serve the foreign corporation in the 
jurisdiction. For this reason a state of- 
ficer was required to be appointed. 


The Meixell case shows the presence of 


that question, but it was held to have been 


(13) Paulus vy. Hart-Parr Co., 1386 Wis. 601. 
118 N. W. 248. 

(14) See also Hiller v. B. & M. R. R. Co., 70 
N. WY. 223; Farrior v. M. S. Co., 88 Ala. 275, 7 So. 
200; State v. Bank, 108 Ala. 3, 18 So. 533. 





avoided by the temporary presence in the 
state of the appointee and service was there 
made upon him. This service was held to 
be valid. 


The agent in this case had removed 
permanently from the state and concededly 
at his new domicile was no longer agent, 
but when he casually sets foot on Indiana 
soil his appointment is revived. The agent 
in this case was not an officer of the com- 
pany and he was not in Indiana on, any 
business of the company. Let it be conced- 
ed that the corporation cannot revoke the 
agency and still the question arises, whether 
or not the agent has abandoned the agency 
by removing from the state. Is it not some- 
think like one being civiliter mortuus in 
a general way—a something that the law in 
its provision for appointment did not cover. 


Summary. It is clear that statutes aim 
at the giving to citizens, who contract with 
a foreign corporation, the right to have 
process served within the state as to all 
transactions growing out of business under 
the license of the corporation there to do 
business. It seems further clear, that this 
intent will be enforced independently of the 
state’s general right to impose conditions in 
their own pleasure upon foreign corpora- 
tions. As for example where in the Paulus 
case, supra, it was made to apply to an in- 
terstate matter. It appears also from de- 
cision, that this mode of service is not ex- 
clusive and that other means of serving a 
foreign corporation may be resorted to un- 
der state statutes both by non-resident and 
resident plaintiffs, and that both classes 
may serve process upon the statutory ap- 
pointee, but it is only allowed to residents 
after revocation to serve the statutory ap- 
pointee. 

NEEDHAM C. COLLIER. 

St. Louis, Mo. 


(15) Meixell v. American Motor Car Sales 
Co., Ind. 103 N. E. 1071. 





-~ aa it too 26 


ae  —_— = 














Vol 78 


CENTRAL 


LAW JOURNAL 


369 





—_ 





WITNESSES—CORROBORATION. 





DERRICK v. WALLACE. 





Supreme Court, Appellate Division, Fourth De- 
partment. January 7, 1914. 





145 N. Y. Supp. 585. 





A character witness cannot be sworn when 
the only attack on the witness sought to be 
sustained is by proof of specific acts of mis- 
conduct. 





MERRELL, J. I think the judgment ap- 
pealed trom should be affirmed. The _ sole 
ground upon which a reversal is asked is the 
refusal of the trial court to receive the testi- 
mony of witnesses offered by plaintiff to sus- 
tain his general character and reputation. 


Upon his cross-examination, plaintiff had ad- 
mitted that some years prior to the trial he 
had been convicted of the crime of forgery and 
has served a term in Auburn State Prison 
therefor. Plaintiff contends that such proof 
presented the issue of his general reputation, 
and that to meet such issue he should have 
been permitted to introduce the testimony of 
witnesses to show that his generai reputation 
at the time of the trial was good. I do not 
think that such testimony was competent. The 
fact admitted by plaintiff upon his cross-exami- 
nation of a prior specific act of misconduct went 
to the weight of his testimony. By section 
$32 of the Code of Civil Procedure, notwith- 
standing his prior conviction, he was a compe- 
tent witness upon the trial. The defendant, be- 
ing advised of the fact that some years prior 
to the trial plaintiff had been convicted, was 
permitted under said section “for the purpose 
of affecting the weight of his testimony, either 
by the record or by cross-examination, to prove 
that fact.” Defendant might have produced 
the record of plaintiff’s conviction, and, if in- 
correct, the plaintig might have met the issue 
and disproven the same. But defendant adopt- 
ed the second method provided by section 832, 
and inquired upon cross-examination of the 
plaintiff as to whether he had been convicted 
and had served his term in state prison. When 
plaintiff admitted such conviction and impris- 
onment, the fact was established in the case, 
merely to affect the weight of his testimony. 
The issue of his general reputation was in no 
wise tendered by such proof. A party is not 
permitted to give evidence of his witness’ good 
character until it has been attacked on the oth- 
er side. People v. Gay, 7 N. Y. 378; Frost v. 
McCargar, 29 Barb. 617, 620; People v. Hulse, 
3 Hill, 309. 





As was said by Judge Bronson in People v. 
Hulse: 

“The general rule is that a party can only 
give evidence of the good character of his wit- 
ness where impeaching witnesses have been 
first called on the other side. By impeaching 
witnesses I mean such as have spoken to gen- 
eral character, or character for truth, and not 
such as have merely given a different account 
of the facts, or proved that the witness has 
made declarations out of court inconsistent 
with his testimony on the trial. The question 
of character. must be made by the opposite 
party, and not by the one who calls the wit- 
ness.” 

Judge Hilton, in Varona v. Socarras, 8 Abb. 
Prac. 302, thus defines the method by which a 
witness’ credulity may be attacked: 

“That a witness cannot, upon his cross-ex- 
amination, or otherwise, be impeached in re- 
spect to his credulity, by proof of any single 
act of bad conduct, or any specific transaction 
which was criminally or morally wrong. * * * 
The rule, briefly stated, seems to be that the 
credit of a witness may be impeached: (1) By 
showing, on cross-examination, such contradic- 
tions or improbabilities in his evidence as to 
render him unworthy of belief; (2) disproving 
the facts as stated by him, by other witnesses; 
(3) by general evidence affecting his character 
and credit for veracity; and (4) by proof of 
his having made statements out of court con- 
trary to the evidence given by him at the 
trial.” 

The evidence adduced upon plaintiff's cross- 
examination does not come within either of 
said classes, and it seems to me did not tender 
the issue of plaintiff’s general reputation. 

Greenleaf on Evidence, § 469a, thus enunci- 
ates the rule: 

“Since a witness’ character for veracity is 
assumed to be good, there is on principle no 
reason for proving his good character in his 
support until it has been affected by some of 
the opponent’s discrediting evidence. The ques- 
tion, then, is: When is a witness’ character dis- 
paraged by the opponent’s evidence? (1) A di- 
rect attack upon his general character (by 
reputation or personal opinion), of course, pre- 
sents such a situation. (2) Where, by evidence 
of particular misdeeds, brought out on cross- 
examination, or by proof of conviction for 
crime, the character is impeached, it is natural 
to suppose that good character should be re- 
ceived in rebuttal, but, after all, the evidence 
of the good character explains nothing; if the 
misdeed is admitted on cross-examination or 
proved by record, it remains as a fact, and a 
good reputation cannot take away this fact, nor 
the inference from it.” 
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The issue of general reputation was not tend- 
ered by the proof adduced on cross-examination 
of plaintiff of the prior conviction for forgery, 
and the admission of such conviction merely 
established a fact which the jury might con- 
sider when it came to weigh the credibility 
of his evidence. The only issue tendered by 
the proof was as to whether he had committed 
the crime of forgery and been imprisoned 
therefor. When he admitted it, the fact be- 
came established. He was at liberty to furnish 
such explanation with reference thereto as the 
facts warranted, and, indeed, he did testify re- 
garding a pardon which he would have re- 
ceived, except for the death of a relative who 
was to present his case to the governor. Ev1- 
dence of his good character at the time of the 
trial in no manner affected the fact which he 
had admitted of his early misconduct. 


I think I am fully sustained in tre position 
which I now take with reference to the compe- 
tency of sustaining witnesses by Wigmore on 
Evidence, §§ 1105, 1106, where that learned au- 
thority, in discussing the question before us, 
says: 

“Sec. 1105. A direct impeachment of moral 
character by opposing testimony (reputation or 
personal opinion) plainly satisfies the rule and 
opens the way for the opposite party to reha- 
bilitate his witness by testimony to his gooa 
character. No one has ever doubted this. But 
the character of a witness may also be express- 
ly impeached, not merely by his reputation or 
by others’ personal opinion of his character, 
but by particular acts of misconduct indicating 
a bad character. This may be done in two ways: 
(a) By extrinsic testimony of conviction of 
crime; (b) by answers on cross-examination of 
the witness himself as to instances of moral 
misconduct. These two modes are therefore 
also to be considered. 

“Sec. 1106. At first sight there would seem 
to be here also no doubt about the propriety of 
rebutting by evidence of good character. The 
facts offered reflect directly upon the witness’ 
moral character, and an issue upon that char- 
acter seems clearly to be opened. Such is the 
natural answer to this question. Yet on strict 
principle, this result is fallacious. The whole 
solution turns on the logical distinction be- 
tween explaining away and merely denying. 
Consider, first, questions on cross-examination. 
The misconduct, by hypothesis, being relevant 
and being proved by the witness’ own admission 
on the stand, demonstrates the bad disposition 
behind it. If there had been any explanation 
of the act, the witness could give it. But testi- 
mony to general good reputation explains away 
nothing; the damaging conduct is proved out 





of his own mouth. Testimony to his good rep- 
utation could only avail on the hypothesis that 
an attacking witness to bad reputation was 
speaking falsely and that the reputation was 
really good; but here it is by proved conduct 
and direct inference bad. Furthermore, records 
of convictions of crime similarly exhibit the 
bad character directly, and cannot be explained 
away by testimony as to good repute. Such is 
the rule that best accords with the correct 
analysis of the situation.” 


The foregoing, I believe, indicates that in 
this state the weight of authority is opposed to 
permitting character witnesses to be sworn 
when the only attack upon the witness sought 
to be sustained is by proof of specific acts of 
misconduct on his part. 


I therefore am of the opinion that the trial 
judge was correct in declining to permit the 
plaintiff to offer testimony of his general good 
character, and that the judgment appealed 
from should be affirmed, with costs. All con- 
cur, FOOTE, J., in result only; except KRUSE, 
P. J.. and LAMBERT, J., who dissent in an 
opinion by LAMBERT. J. 


Note.—Supporting a Witness as to Evidence 
Elicited on Cross-Examination in Conviction of 
Crime.—The instant case has little of authority 
directly for or against it, but it would seem, 
that where on cross-examination it is made to 
appear that a witness has been convicted of an 
offense, and the evidence affects his general rep- 
utation it ought to be allowed to be shown, that 
since the conviction he has lived down the impu- 
tation arising out of such an act and has wholly 
er in part rehabilitated himself in the commun- 
ity. 

A Georgia case is very interesting on this sub- 
ject, though the fact of a conviction was not 
brought out on cross-examination. It related to 
a theft occurring some ten of twelve years prior 
to the trial. The court said: “While it was 
not an attempt to impeach the plaintiff in the 
manner pointed out in our Code, by proving that 
his general character was so bad that he was un- 
worthy of belief as a witness, still it was such an 
attack upon his character as to weaken and dis- 
credit him to such an extent that the jury might 
not have believed him had he not sustained his 
character by the proof allowed by the court. The 
euthorities are somewhat conflicting upon this 
ovestion, but we think the fairer rule, when the 
charecter of the witness has been attacked by 
proof of specific immoral acts, as was done in 
this case, is to allow the witness to sustain him- 
self bv proof of his eeneral good character since 
svch acts were committed. A man may be guilty 
of immoral acts in his youth, and may repent 
and lead a pure and moral life afterwards. It 
would he unjust to him to allow this attack to 
he made unon him, and not allow him to show 
that since that time he had established among his 
neighbors a good charcter, such as to render him 
worthy of belief in a court of justice.” Central 


R. & Bkg. Co. v. Dodd, 83 Ga. 107, 10 S. E. 206. 
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In a Massachusetts case plaintiff testified as a 
witness and defendant put in evidence of his 
conviction, several years prior thereto, of a crime. 
Plaintiff then offered evidence of. his character 
and present reputation for veracity and this was 
excluded. The supreme judicial court in revers- 
ing this holding said the only purpose for which 
conviction of a crime may be shown is to affect 
credibility and when a conviction is admitted for 
that purpose it always may be rebutted by evi- 
dence of good character for truth. The court 
said that whether any different rule would apply 
when the fact is only brought out on cross-exam- 
ination it had no opinion to offer. Geitz v. Rail- 
road Co., 137 Mass. 77, 50 Am. Rep. 285. 


In U. S. v. Biebusch, 1 Fed. 213, 1 McCrary 42, 
it is said a record of conviction may be shown to 
affect credibility and the court expressed its 
wilingness to accept as applicable to the case in 
hand the rule laid down by Chief Baron Joy in 
his work on the evidence of accomplices, the wit- 
ness here, however, not being an accomplice. 
That rule is that “The confirmation ought to he 
in such and so many parts of the accomplice’s 
narrative as may reasonably satisfy the jury that 
he is telling the truth without restricting the con- 
firmation to any particular points.” 


In Louisiana the rule is stated to be that a 
party has the right to introduce evidence in 
corroboration of a witness who has been im- 
peached or contradicted on his own cross-exam- 
ination and although he has not been impeached 
by extraneous evidence. State v. Butler, 47 La. 
Ann. 1225, 17 So. 789. 

The fact of the damaging testimony being 
brought out in cross-examination ought not to 
make any difference in this day of liberal ruling. 
and a witness ought to be allowed to free him- 
self if he can of an old stigma. In the instant 
case the offense was several years old and to re- 
fuse to allow plaintiff to show what he desired 
really seems like depriving him of:a substantial 
right in court. 








ITEMS OF PROFESSIONAL 
INTEREST. 





BAR ASSOCIATION MEETINGS FOR 1914— 
WHEN AND WHERE TO BE HELD. 





American Bar Association—Washington, D. 
C., October 20, 21 and 22, 1914. 
Arkansas—?Pine Bluff, May 21 and 22. 
Colorado—Colorado Springs, probably July 9 
and 10. : 
Georgia—Tybee Island, June 18, 19 and 20. 
Illinois—Chicago, May 27 and 28. 
Iowa—Burlington, June 25 and 26. 
Kentucky—Mammoth Cave, July 8, 9 and 10. 
Michigan—Flint, June 24 and 25, 1914. 
New Jersey—Atlantic City, June 12 and 13. 
Missouri—St. Louis, latter part of September. 
West Virginia—Parkersburg, December 29 and 
30, 1914. 





MEETING OF THE AMERICAN BAR ASSO. 
CIATION—PRELIMINARY NOTICE. 





The annual meeting of the Association will 
be held on October 20th, 21st and 22nd, 1914 
(Tuesday, Wednesday and Thursday), in the 
city of Washington, D. C. Headquarters will 
be at the New Willard Hotel, Pennsylvania 
avenue, Fourteenth and F streets, N. W. 

The business sessions of the Association will 
be held and the addresses will be delivered in 
Memorial Continental Hall of the Daughters of 
the American Revolution, Seventeenth and C 
streets, N. W. 

First Session—Tuesday, October 20th, 10 a. 
m.—The President of the United States has 
been invited to open the proceedings. Hon. 
William Howard Taft, President of the Associ- 
ation, will deliver the President’s annual ad- 
dress. 

Second Session—Tuesday, October 20th, 8 
p. m—Hon. Elihu Root, United States 
20th, 8 p. m.—Hon. Elihu Root, United States 
Senator from New York, will deliver an 
address, the subject to be hereafter announced. 

hird Session—Wednesday, October 21st, 10 
a. m.—tThe reports of standing and _ special 
committees, to be printed and distributed by 
the secretary in advance of the meeting, will be 
presented and discussed. 

Fourth Session—Wednesday, October 21st, 
8 p. m—The Right Honorable Sir Charles 
Fitzpatrick, Chief Justice of the Dominion of 
Canada, will deliver an address on “The Con- 
stitution of Canada.” 

Fifth Session—Thursday, October 22nd, 10 a. 
ms—The Right Honorable Romula S. Naon, 
ambassador from the Argentine Republic to the 
United States, will deliver an address on “The 
Argentine Constitutional Ideas.” Unfinished re- 


ports of committees will be presented and dis- 


cussed. 

Sixth Session—Thursday, October 22nd, 2 
p. m.—Special resolutions, to be printed 
and distributed by the secretary in advance of 
the meeting, will be presented and discussed. 
Unfinished business. 

Annual Dinner—The annual dinner of the 
American Bar Association will be given at 
the New Willard Hotel on Thursday, October 
22nd, 7 p. m. President William Howard Taft 
will preside. 

The Executive Committee of the Association 
will meet on Monday, October 19th, 8 p. m., 
in the Gridiron Room (Ground floor, F street 
entrance) of the New Willard Hotel. 

The General Council of the Association will 
meet in the room of the Supervisory Commit- 
tee, Pan-American Union Buiding (2nd floor), 
Seventeenth and B streets, N. W. 
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The first meeting of the Council will be held 
on Tuesday, October 20th, 9 a. m. 


The Commissioners on Uniform State Laws 
will convene on Wednesday, October 14th, 10 
a. m., in the small ball ‘room (10th floor, Penn- 
Sylvania avenue elevator) of the New Willard 
Hotel. The sessions of the commissioners will 
continue on Thursday, Friday, Saturday and 
Monday, October 15th, 16th, 17th and 19th. 

The Maritime Law Association of the United 
States will meet on Monday, October 19th, 3 p. 
m., in the cabinet room (lst floor, Pennsylvania 
avenue side), New Willard Hotel. 

The Judicial Section will hold its session 
on Tuesday, October 20th, 2 p. m., in the small 
bail room (10th floor, Pennsylvania avenue ele- 
vator), of the New Willard Hotel. | 

The Comparative Law Bureau will hold its 
session on Tuesday, October 20th, 3 p. m., in 
the cabinet room (lst floor, Pennsylvania ave- 
nue side), New Willard Hotel. 

The Section of Patent, Trade Mark and Copy- 
right Law will meet on Tuesday, October 20th, 
3 p. m., in the Gridiron room (ground floor, 
F street entrance), New Willard Hotel. 

The Section of Legal Education will hold its 
sessions in the Mezzanine gallery (Pennsyl- 
vania avenue front) of the New Willard Hotel, 
on Tuesday, October 20th, 3:30 p. m., and on 
Thursday, October 22nd, 3 p. m. 

On Monday, October 19th, 3 p. m., a session 


for State Bar Examiners and Law _  Schocl. 


Teachers will be held, under the auspices of 
the Section of Legal Education, in the Mezza- 
nine gallery of the New Willard Hotel. 

The American Institute of Criminal Law and 
Criminology will convene on Friday, October 
23rd, 10 a. m., in the small ball room (10th 
floor, Pennsyvania avenue elevator), New Wil- 
lard Hotel. 

The Association of American Law Schools 
will not hold its meeting this year in connec- 
tion with the American Bar Association, but 
will meet in Chicago, Ill., December 28th, 29th 
and 30th, 1914 (Monday, Tuesday and Wed- 
nesday ). 





MEETING OF THE ILLINOIS STATE BAR 
ASSOCIATION. 

The Thirty-eighth Annual Meeting of the IIli- 
nois State Bar Association will be held at the 
Hotel La Salle, Chicago, on Wednesday and 
Thursday, May 27th and 28th, 1914. 

Chief Justice William Renwick Riddell of 
the Supreme Court of Ontario and Chief Jus- 
tice John B. Winslow of the Supreme Court of 
Wisconsin will be the guests of the association 
and will deliver addresses at the meeting. Hon- 
orable Joseph W. Folk, chief counsel for the 





Interstate Commerce Commission and former 
Governor of Missouri, is also expected. 

The chief subject for discussion at the meet- 
ing will be “The Enforcement of Law.” 


The Committee on Law Reform will present 
a redraft of the Practice Act for this state 
along the general lines on which the Associa- 
tion has heretofore been working. 

The annual meeting of the Illinois Society of 

the American Institute of Criminal Law and 
Criminology will be held in the same hotel at 
the same time. 
_ Attention is called to a by-law of the associa- 
tion which provides that any twenty or more 
members of the association may, in writing, 
nominate a candidate or candidates, for each, 
or for any, of the offices of the association, 
provided such written nominations shall be 
filed with and received by the secretary of the 
association at least thirty days preceding the 
first day of the annual meeting. 





“SHALL EACH CASE BE DECIDED BY THE 
APPELLATE COURT BEFORE AN OPIN- 
ION IS WRITTEN THEREON?” 





In 78 Cent. L. J. 238, we reproduced an ad- 
dress by a Committee of Alabama Bar Associa- 
tion under the above title and this address is 
also published by Virginia Law Register of 
May, 1914. In referring to the address the 
editor of the Register publishes what Mr. Jef- 
ferson said in a letter on the subject of judges’ 
opinions, which we reproduce as follows: 

“There is a subject respecting the practice 
of the court of which you are a member which 
has long weighed on my mind. * * * It is the 
habitual mode of making up and delivering 
the opinions. You know that from the earliest 
ages of the English law, from the date of the 
Year-Books, at least, to the end of the Second 
George, the judges of England, in all but self- 
evident cases, delivered their opinions seri- 
atim, with the reasons and authorities which 
governed their decisions. If they sometimes 
consulted together and gave a general opinion, 
it was so rarely as not to excite either alarm 
or notice. Besides the light which their sepa- 
arguments threw on the subject, and the in- 
struction communicated by their several modes 
of reasoning, it showed whether the judges 
were unanimous or divided, and gave accord- 
ingly more or less weight to the judgment as 
a precedent. It sometimes happened, too, that 
when there were three opinions against one, 
the reasoning of the one was so much the most 
cogent as to become afterwards the law of the 
land. When Lord Mansfield came to the bench 
he introduced the habit of caucusing opinions. 
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The judges met at their chambers, or else 
where, secluded from the presence of the pub- 
lic, and made up what was to be delivered as 
the opinion of the court. On the retirement of 
Mansfield Lord Kenyon put an end to the prac- 
tice and the judges returned to that of sevi- 
atim opinions, and practice it habitually to 
this day, I believe. I am not acquainted with 
the late Reporters, do not possess them, and 
state the facts from the information of others. 

To come now to ourselves, I know nothing of 
what is done in other states, but in this (Vir- 
ginia) our great and good Mr. Pendleton was, 
after the Revolution, placed at the head of the 
Court of Appeals. He adored Lord Mansfield, 
and considered him as the greatest luminary 
of law that any age had ever produced, and 
he introduced into the court over which he 
presided, Mansfield’s practice of making up 
opinions in secret and delivering them as the 
oracle of the court, in mass. Judge Roane, 
when he came to that bench, broke up the 
practice, refused to hatch judgments, in con- 
clave, or to let others deliver opinions for him. 
At what time the seriatim opinions ceased in 
the Supreme Court of the United States, I am 
not informed. They continued I know to the 
end of the Third Dallas in 1800, later than 
which I have no Reporter of that court. About 
that time the present Chief Justice (Marshall) 
came to the bench. Whether he carried the 
practice of Mr. Pendleton to it, or who or when 
I do not know; but I understand from others 
it is now the habit of the court, and I suppose 
it is true from the cases sometimes reported 
in the newspapers, and others which I casually 
see, wherein I observed that the opinions were 
uniformly prepared in private. Some of these 
cases, too, have been of such importance, of 
such difficulty, and the decisions so grating to 
a portion of the public as to have merited the 
fullest explanation from every judge seriatim, 
of the reasons which had produced such con- 
victions on his mind. It was interesting to 
the public to know whether these decisions 
were really unanimous or might not perhaps 
be of four against three, and, consequently, pre- 
vailing by the preponderance of one voice 
only. 

The judges, holding their offices for life, 
are under two responsiblities only. 1. Im- 
peachment. 2. Individual reputation. But 
this practice completely withdraws them from 
both. For nobody knows what opinion any in- 
dividual member gave in any case, nor even 
that he who delivers the opinion, concurred in 
it himself. Be the opinion, therefore, ever so 
impeachable, having been done in the dark, it 
can be proved on no one. As to the second 
guarantee, personal reputation, it is shielded 





completely. The practice is certainly conveni- 
ent for the lazy, the modest and the incom- 
petent. It saves them the trouble of developing 
their opinion methodically and even making 
up an opinion at all. That of seriatim argu- 
ment shows whether every judge has taken the 
trouble of understanding the case, of investi- 
gating it minutely, and of forming an opin- 
ion for himself instead of pinning it on an- 
other’s sleeve. It would certainly be right to 
abandon this practice in order to give to our 
citizens one and all that confidence in their 
judges which must be so desirable to the judges 
themselves, and so important to the cement of 
the union. During the administration of Gen- 
eral Washington, and while E. Randolph was 
Attorney General, he was required by Congress 
to digest the judiciary laws into a single one, 
with such amendments as might be thought 
proper. He prepared a section requiring the 
judges to give their opinions seriatim, in writ- 
ing to be recorded in a distinct volume. Other 
business prevented this bill trom being taken 
up, and it passed off; but such a volume would 
have been tne best possible book of reports, and 
the better as unincumbered with the hired 
sophisms and perversions of counsel.” N. C. C. 








CORRESPONDENCE 


RIGHT OF APPELLATE COURT TO PASS ON 
VERDICT OF JURY—OBSERVATIONS 
IN THE BECKER TRIAL. 
Central Law Journal Co. 

I was very glad to read your eminehtly sensi- 
ble editorial on the Becker case in the issue for 
May ist. If the judges of our appellate courts 
would follow the line of action you propose 
there would be more respect for courts in this 
country. 





Very truly yours, 
G. I. JONES. 
Chicago, I11. j 





Here is another one—Contra, 
Central Law Journal Co. 

Dear Sir:—I cannot agree with you in.your 
criticism of the Becker decision. I had not read 
the opinion until your editorial called attention 
to it. I then got N. E. and read opinion as also 
in the case of the “gun men.” 

It seems that there is a statute in New York 
that authorizes the Court of Appeals to weigh 
the evidence in capital cases. And outside of 
this, I think in a capital case the courts do al- 
ways in-effect review the evidence. In fact, I 
believe appellate courts do this indirectly in all 
cases. 

Four Supreme Judges have told me that the 
first thing a judge does is to read the evidence 
in the case, and if it seems on such reading 
that justice’ has not been done, the court finds 
some technical grounds on which to reverse. If 
the case appears to be decided right on the 
evidence other errors will be disregarded 
someway. This is right. I have prac- 
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ticed law forty years, and have heen as 
successful with juries as any lawyer; but I am 
thoroughly convinced that the jury trial as con- 
ducted in the United Sates is the best calculated 
to do injustice of any institution that can be 
imagined. 

And my experience coincides, generally, with 
that of the older members of the bar. The su- 
perstition that treats a verdict of a jury as 
sacred, is about the only argument that can be 
put foward to justify the rule that appellate 
courts ought not to pass on the evidence. 

The trial judges are politicians who must seek 
reelection, and they hardly ever interfere with 
the verdict of a jury. The lawyer who has a 
non-resident client, or a corporation, or a man 
against an ordinarily decent woman, knows be- 
fore he goes into the trial what the verdict will 
be. Often enough the case is decided, not on the 
evidence, but on some collateral matter dug up 
in the jury room of which the counsel on both 
sides never thought of. 

It seems to me the fact that the co-conspirat- 
ors of Becker could not give the date of the 
meeting on the Harlem lot, and that the two 
chauffeurs denied there was such meeting, jus- 
tified the reversal. Your truly, 


P. V. HOFFMAN. 
Auburn, Ind, 








BOOKS RECEIVED 





The Law of Patents for Designs. With ~artic- 
ular reference to the practice which obtains in 
the prosecution of applications for design pat- 
ents in the United States Patent Office as shown 
by the rules and decisions. By William L. Sy- 
mons, LL. M., member of the bar of the District 
of Columbia. Lecturer on the Law of Trade- 
Marks and Patents for Designs, Washington Col- 
lege of Law. Examiner, United States Patent 
Office. Price, $3.00. John Byrne & Co., Wash- 
ington,“D. C. Review will follow. 


A Treatise on the Law of Carriers, as ad- 
ministered by the courts of the United 
States, Canada and England, covering the 
principle and rules applicable to carriers of 
goods, passengers, live stock, common carriers, 
connecting carriers, and interstate and inter- 
national transportation by land and water, ani 
the methods and procedure for their enforce- 
ment, furnishing a practical guide to litigants 
in the jurisdictions named, and including the 
text of the Act to Regulate Commerce as amend- 
ed and all Acts supplementary thereto, revised 
to January 1, 1914. By Dewitt C. Moore of the 
Johnstown, N. Y., Bar; author of The Law of 
Fraudulent Conveyances. Second Edition; in 
three volumes. Price, $19.50. ¢Albany, N. Y. 
Matthew Bender & Company. 1914. Review will 
follow. , 








BOOK REVIEWS. 





THE FEDERAL EMPLOYERS’ LIABILITY ACT. 

Mr. Homer A. Richey, Associate Editor Vir- 
ginia Law Register, has produced a brief vol- 
ume on the Federal Employers’ Liability Act, 
being a treatise on the Federal Act of April 22, 
1908, and the Amendment of April 5, 1910. 





The author says: “It is the purpose of this 
little volume to set up the waymarks and en- 
able the practitioner to get his bearings from 
an examination of the principles developed in 
the light of decided cases,” and this he seems to 
have succeeded in doing in a very well-con- 
ceived and orderly executed a work. 

The volume is attractively presented in its 
binding of law buckram and comes from The 
Michie Company, Law Publishers, Charlottes- 
ville, Va. 1913. 








HUMOR OF THE LAW. 


Honorable Julian McCurry, of Georgia, divis- 
ion counsel of the Southern Railway Company, 
tells this one on an overzealous claimant whose 
scrub cow had been killed by a Southern train 
and immediately became fine “Jersey strain.” 
The usual questions were presented to the own- 
er of the cow to be answered. Among them was 
one that was kind of “proof of death” nature, 
to-wit: The disposition of carcass? 

Undaunted, the filer of the claim answered, 
“Kind and gentle.’”"—Case and Comment. 


A New York lawyer tells of an old woman 
in that town who was present at the making 
of her husband’s last will and testament. 

“Now,” said the lawyer engaged to draw up 
the instrument, “state just exactly what is ow- 
ing you.” 

“Henry Wharton owes me $500,” said the 
old man in the bed, “and,” he added, with a 
racking cough, “Wallace McIntyre owes me 
$200.” 

“Good” exclaimed the wife. “Rational to the 
last!” 

“Richard Smith owes me $90," continued the 
sick man. 

“Very rational,” said the wife. 

“To Patrick Casey I owe $900—” began the 
sick man. 

“Ah,” interrupted the wife. “Hear him rave! 
Hear him rave!” 


s 

Senator Clapp of Minnesota, tells Hearst’s 
Magazine of the cross-examination of a Swede. 

“‘Now, Jensen,’ asked the lawyer, ‘what do 
you do?’ i 

“*‘Tank you,’ replied the Swede, ‘Ay;am not 
very well.’ 

“*— didn’t ask you how your health was,’ 
said the lawyer, ‘but what you do?’ 

“‘Oh, yes, Ay see,’ said the fellow, his stolid 
countenance changing a trifle, ‘Ay vork.’ 

“Yes, but what kind of work do you do?’ 

“Tt’s puddy hard vork.’ 

“*Yes, but do you drive a team or do you 
work on the railroad, or do you ‘work in a fac- 
tory ’ 

“‘Oh, yes, Ay vork in a factory.’ 

“‘*Well, what kind of a factory is it?’ 

“Tt ees a very big factory.’ 

“The lawyer was much exasperated. 

“‘*Now, see here, Jensen, tell us what you do 
in the factory. What do you make?” 

“‘Oh, yes, Ay understan.’ You bane want to 
know vat Ay make in the factory?’ 

“Exactly. Now tell us what you make.’ 

“yes, Ay make von dollar and a half a day.’” 
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Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1. Arrest—CuS8tody of Officer.—Where a pris- 
oner, after having been lawfully arrested in 
Kentucky, carried the officer a short distance in- 
to Tennessee, he nevertheless was in the lawful 
custody of the officer and was entitled to the 
protection due a prisoner.—Bowlin v. Archer, 
Ky., 163 S. W. 477. 

2. Attorney and Client—Advertisement.— 
“Lawyer” and “attorney” are synonymous, so 
that one advertising himself as lawyer holds 
himself out as attorney, within Rev. St. 1908, § 
251, declaring guilty of contempt one who hold 
himself out as an attorney, attorney at law, or 
counselor at law, without having a license to 
practice law.—People v. Taylor, Colo., 138 Pac. 
762. 

3. Bailment—Negligence.—That a bailee of 

plaintiff’s goods, worth $168, in returning them 
to plaintiff by means of an express company, 
accepted a receipt limiting the carrier’s Habil- 
ity to $50, the goods having been lost by the 
carrier, held evidence of actionable negligence. 
Schlesinger v. Lennon, 146 N. Y. Supp. 929. 
4. Theft.—Theft of bailed property is not 
presumptive evidence of the bailee’s negligence. 
—Staley v. Colony Union Gin Co., Tex., 163 S. 
W. 381. 

5. Bankruptey—Burden of Proof.—Where a 
bankrupt has made a fraudulent sale of his as- 
sets, the burden is on the purchaser to show 
that he was a purchaser in good faith.—Bentley 
v. Young, U. S. D. C., 210 Fed. 202. 

6. Bona Fide Purchaser.—Where a bank- 
rupt has sold his stock of goods in fraud of 

















creditors, mere personal good faith on the part 
of the purchaser is not enough to establish that 
he is a bona fide purchaser for value.—Bentley 
v. Young, U. S. D. C., 210 Fed. 202. 


, de Extension of Note.—A note extended 
after it was barred by limitation under the 
statute of Texas, unless the extension was in 
writing and signed by the maker and contains 
an acknowledgement of the debt is not pro- 
able against his estate in bankruptcy.—Wood v. 
Ledgerwood, C. C. A., 210 Fed. 163. 


8. Self-Incrimination.—W here bankrupts 
sent through the mail in June, 1911, a false 
financial statement, and, after proceedings in 
bankruptcy were instituted, they were indicted 
for misuse of the mails in sending out such 
statement, there was no such connection be- 
tween their condition in June and that in Oc- 
tober, when they were adjudged bankrupt, as 
would entitle them to refuse to file schedules in 
bankruptcy, on the theory that to do so 
would tend to incriminate them.—Podolin v. 
Lasher Warner Dry Goods Co., C. C. A., 210 Fed. 
97. 








9. Banks and Banking—Ultra Vires.—Where 
the officers of a bank which had held a mort- 
gage on premises insured against fire engaged 
plaintiff to repair the property after a fire, they 
were acting within the scope of their authority. 
—Manny v. Spokane State Bank, Wash., 138 Pac. 
682. 


10. Bills and Notes—Alteration.—A bank in 
accepting a note, the date of which has been 
visibly altered, could not rely upon the pre- 
sumption that the alteration was made at or 
prior to the execution of the instrument, but it 
was rather put upon inquiry by the appearance 
of the note.—Barton Savings Bank & Trust Co. 
v. Stephenson, Vt., 89 Atl. 639. 


11. Brokers—Commissions.—The owner of 
land was not liable for commissions, where it 
was not sold under the contract, upon the per- 
formance of which a broker was entitled to 
commissions, irrespective of whether he pbec- 
lieved he was entitled to or expected to receive 
commissions.—Smith y. Post., Cal., 138 Pac. 705. 

12. License Tax.—Failure of a real estate 
broker to pay the license tax for revenue only 
will not preclude him from recovering his com- 
missions, though the statute subjects one so of- 
fending to a fine —Harrison v. Kersey, Fla., 64 
So. 353. 

13. Carriers of Live Stock—Consignor.—The 
consignor of stock shipped may recover for in- 
juries to the animals without further proof of 
ownership.—Barr & Wiseman y. Quincy, O. & 
K. C. R. Co., Mo., 163 S. W. 573. 

14. Carriers of Passengers—Willful Injury. 
—A railroad company is liable for injury will- 
fully and wantonly inflicted by its servant on 
a trespasser or licensee on one of its passenger 
trains.—Chicago, R. I. & P. Ry. Co. v. Evans, 
Okla., 138 Pac. 804. 

15. Chattel Mortgages—Note.—While a note 
end mortgage securing it, executed contempo- 
raneously, are usually considered parts of one 
transaction, they are in many ways treated as 
separate transactions.—Beavers v. Farmers’ & 
Traders’ Bank of Hardin, Mo., 163 S. W. 529. 


16. Chattel Mortgages—Tender.—Tender of 
a debt secured by a chattel mortgage not only 
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stops interest, but takes the place of the mort- 
gaged property as security, and terminates the 
mortgagee’s power to foreclose.—Barton  v. 
Bowlin, Ark., 163 S. W. 502. 

17. Commeree—Employers’ Liability.—Noth- 
ing in the state statute for the distribution .of 
personal property can defeat the rights of the 
childless widow of an interstate railway em- 
ploye to the proceeds of a judgment obtained 
by her as administratrix against the carrier un- 
der Employers’ Liability Act.—Taylor y. Taylor, 
34 Sup. Ct. Rep. 350. 

18. Intoxicating Liquor.—After the Webb- 
Kenyon Act, prohibiting the transportation of 
intoxicating liquors into a state to be used in 
violation of the state law, it was not necessary 
for the state to re-enact its laws regulating the 
sale and transportation of liquors.—State v. 
United States Express Co., Iowa, 145 N. W. 451. 

19. White Slave Act.—Transportation by a 
common carrier is not essential to constitute 
the offense denounced by the white slave act 
of June 25, 1910.—Wilson vy. United States, 34 
Sup. Ct. Rep. 347. 

20. Contracts—By-Laws.—A by-law of a 
farmers’ mutual co-operative association pro- 
viding that if a member shall sell produce to a 
competitor he shall be bound to pay the corpo- 
ration a percentage is void.—Ludewese v. Farm- 
ers’ Mut. Co-Op. Co., Iowa, 145 N. W. 475. 

21. Public Policy.—A provision in a benefit 
certificate that an association shall not be lia- 
bie for death caused by a discharge of firearms. 
unless the accidental character thereof be estab- 
lished by one witness other than insured, is not 
contrary to public policy.—Roeh vy. Business 
Men’s Protective Ass'n of Des Moines, Iowa, 
145 N. W. 479. 

23. Renunciation.—Renunciation of a con- 
tract by one party, which will excuse perform- 
ance by the other, must ordinarily be unequiv- 














ocal, and relate to such material part of the 
contract as will prevent performance by the 
other.—Bare vy. Victoria Coal & Coke Co., W. 


Va., 80 S. E. 941. 

24. Corporations—Authority of Office.—Where 
corporation’s foreman called the general man- 
ager on a telephone and was told by him, in the 
presence of the president, after the general 
manager had consulted the president, to employ 
physicians for an injured employe, the corpora- 
tion was liable for the services.—Newberry v. 





Missouri Granite & Construction Co., Mo., 163 
S. W. 570. 
25. Directors.—The directors of a corpora- 


tion are perscnally liable in damages to a party 
injured by their mismanagement, misconduct, or 
ordinary negligence in connection with their 
duties.—Frontier Milling & Elevator Co. v. Roy 
White Co-Operative Mercantile Co., Idaho, 133 
Pac. 825. 

26. Covenants — Quit-Claim Deed, — Where 
land conveyed by statutory warranty deed, carry- 
ing the usual covenants, which quit-claimed to 
plaintiffs, the quit-cliam carried with it the lia- 
bility on the original grantor’s covenants, so 
that plaintiffs might recover on such covenants; 
the quit-claim operating as an assignment of 
the right of action on the covenants.—Diggs Vv. 
Henson, Mo., 163 S. W. 565. 

27. Criminal Law—Circumstantial Evidence. 
—A previous or subsequent offense committed 





by accused can be proved only where it is con- 
nected with that charged, and throws light up- 
on accused’s motive, or where it forms part of 
a chain of circumstances so connected that the 
whole must be shown in order to interpret its 
part.—Collier y. State, Miss., 65 So. 373. 


28. Correction of Judgment.—Where a 
judgment was void in that it contained a void 
sentence, the court could at the same term cor- 
rect the judgment so as to impose a valid sen- 
tence, notwithstanding a part of the void sen- 
tence was executed.—Minto y. State, Ala., 64 So. 
369. 

29. Death—Abatement of Action.—An action 
by a widow for the wrongful killing of her hus- 
band did not abate by her death pendente lite.— 
Pollard y. Valley Ice Co., Cal., 138 Pac. 699. 


30. Damages.—In an action for wrongful 
death, evidence that deceased was a church 
member was admissible in determining the pe- 
cuniary damages to his infant children by rea- 
son of the loss of his moral training.—White v. 
Central Vermont Ry. Co., Vt., 89 Atl. 618. 


31. Deeds—Consideration.—A deed reciting a 
consideration as in hand paid and fully executed 
cannot be set aside for want of consideration.— 
Lavelle v. Lavelle, Iowa, 145 N. W. 476. 


32. Lost Records.—Where a grantee depos- 
its his deed with the clerk of the county court 
for record, he is protected under the recordinzs 
act though the record be thereafter destroyed. 
—wWethered v. Conrad, W. Va., 80 S. E. 953, 

33. Divorce—Cruel Treatment.—Refusal of a 
husband to permit his wife to keep boarders is 
no ground for divorce.—Blair v. Blair, 145 N. Y. 
Supp. 976. 

34. Injunction.—The superior court in a 
divorce action had jurisdiction to enjoin the 
husband from conveying his property in fraud 
of the wife during the pendency of a proceed- 
ing for alimony.—Warren v. Warren, R. I., 89 
Atl. 661. 

35. Marital Duties.—A wife who refused to 
perform her marital duties except for payment. 
etc., held guilty of offering her husband such 
indignities as would warrant a divorce.—Casey 
v. Casey, Mo., 163 S. W. 569. 

36. Remarriage.—Under code Civ. Proc. § 
1771, the Supreme Court, on proof of remarriage 
of a wife, should set aside so much of her di- 
voree decree as awarded alimony, and an order 
denying such relief would be reversed regard- 
less of a finding of abuse of discretion.—Skid- 
more v. Skidmore, 145 N. Y. Supp. 939. 

37. Support of Children.—Where a husband 
deserts his wife and children in Colorado, and 
the wife procures a divorce there and custody 
of the children, and defendant’s property, wovth 
less than $100, is given her as alimony, and no 
provision is made for the children, and the 
mother supports them by her own labor, she 
may, in a suit in Kansas against the husband, 
compel him to reimburse her for expenditures 
in supporting the children.—Riggs v. Riggs, 
Kan., 138 Pac. 628. 

38. Support of Children.—The liability of 
either parent to support their minor children is 
not affected by divorce.—In re Application for 
Support of Minor Children, Iowa, 145 N. W. 467. 

39. Dower—Statute of Limitations.—The duty 
of the heirs of a husband to assign dower is % 
continuing one, and the fact that they remain in 
possession after his death does not set the stat- 
ute of limitations in motion against the widow 
—Brinkley v. Taylor, Ark., 163 S. W. 521. 

40. Ejectment—Equity.—An equitable defense 
may be made in ejectment, where the defense at 
law is not adequate and a good cause of action 
in equity is pleaded.—Guaranteed Inv. Co. v. St. 
Croix Consol. Copper Co., Wis., 145 N. W. 662. 

41. Electricity—Proximate Cause.—If the 
negligence of a city in stringing an electric 
light wire close to a building, so that it was 
likely to communicate the electricity to the 
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building, and the negligence of the owner of the 
building in constructing a fire escape near the 
wire concurred to proximately cause injury to 
one using the fire escape, both the owner of the 
building and the city would be liable.—Asher v. 
City of Independence, Mo., 163 S. W. 574. 


42. Fraud — Misrepresentation. — Misrepre- 
sentations, to constitue fraud, must be such as 
would deceive a person of ordinary prudence.— 
Wheelwright v. Vanderbilt, Ore., 188 Pac. 857. 


43. Misrepresentation—A misrepresentation 
is that which, if accepted, leads the mind to an 
apprehension of a condition other and different 
from that which actually exists—Haigh v. 
White Way Laundry Co., lowa, 145 N. W. 473. 


44. Fraudulent Conveyances—Intent.—That an 
alleged fraudulent grantee knew grantor intend- 
ed to use consideration in paying certain cred- 
itors in preference to others held not to show a 
fraudulent intent.—Scholle v. Finnell, Cal., 138 
Pac. 746. 

45. Garnishment—Jurisdiction|—That garni- 
shee defendants defaulted in answering did not 
preclude them from questioning the court’s jur- 
isdiction over the principal defendant by a mo- 
tion to yacate a judgment for want of jurisdic- 
tion.—Atwood v. Roan, N. D., 145 N. W. 587. 

46. Homicide—Dying Declaration.—To render 
a statement admissible as a dying declaration, 
it must have been made in extremis, when all 
hope of life was given up.—Eversole v. Common- 
wealth, Ky., 163 S. W. 496. 

47. Intent.—Where the weapon used and 
the manner of its use placed on defendant re- 
sponsibility for the natural consequences if 
death ensued, it imputed to him an intent to pro- 
duce the consequences of the act he intended to 
commit.—Hart v. State, Ga., 80 S. E. 909. 


48. Husband and Wife—Coverture.—tThe pre- 
sumption that property acquired by the husband 
during coverture is community property may be 
rebutted.—In re Hill’s Estate, Cal: 138 Pac. 690. 

49..—_—Suretyship.—A note signed by a married 
woman and her husband for his benefit cannot 
be enforced against her where the payee knew 
that she signed the note as surety and not as 
principal.—Manor Nat. Bank y. Lowery, Pa., 89 
Atl. 678. 

50. Insuranece—<Accident Policy.—In an acci- 
dent policy providing that, for loss of entire 
sight of the eye, the insured shall receive not 
exceeding $1,000, the word “entire’’ does not 
mean total blindness; but it is sufficient if the 
insured had practically lost the entire sight of 








the eye.—-International Travelers’ Ass’n vy. Rog- 
ers, Tex., 163 S. W. 421 
51.——Agency.—The power conferred on an 





agent of an insurance company is not such as 
that it cannot be delegated.—Supreme Lodge K. 
P. vy. Connelly, Ala., 64 So. 362. 

52. Change of Beneficiary.—Where the in- 
sured reserves the right to change the benefic- 
iary without her consent, the property in the 
policy is in the insured and liable for his debts. 
—Jacobs v. Strumwasser, 145 N. Y. Supp. 916. 
Chattel Mortgage. — A transaction, 
whereby personal property was conveyed as se- 
curity for a debt, held not a chattel mortgage, 
and so not to avoid an insurance policy which 
provided that, if the subject-mater of the insur- 
ance should be mortgaged, the policy should be 
void.—_ Monongahela Ins. Co. v. Batson, Ark., 163 
S. W. 610. 

54. Estoppel.—Knowledge of an insurance 
agent of the actual situation of the risk covered 
by a burglary insurance policy, being knowl- 
edge of the insurer, estops it from denying that 
the property was insured.—Bemis v. Pacific 
Coast Casualty Co., Minn., 145 N. W. 622. 

55.—— Sole and Unconditional Owner.—Though 
it be not recorded, one who has made a contract 
of sale of property, on which the purchaser has 
made payment, and under which he has entered 
into possession, is not the sole and unconditional 
owner, as required by a fire policy thereon, tak- 
en out by him.—Sharman y. Continental Ins. Co. 
of City of New York, Cal., 138 Pac. 708. 

56. Intoxfieating Liquors—Evidence.—In a 
prosecution for having liquor in possession, with 
intent to sell, a certified copy of the record of 
the collector of internal revenue, showing that 
defendant had paid the federal tax, was admis- 
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sible in evidence.—Moulder y. State, Okla., 133 
Pac. 815. 

57. Nuisance.—The council of the city of 
Shreveport may by ordinance declare a “blind 
tiger” a nuisance, and order it to be abated, 
with penalty.—City of Shreveport v. Maroun, 
La., 64 So. 393. 

58.— Sale of—A loan of whisky to be re- 
turned in whisky is a sale within the act pro- 
hibiting the sale of intoxicating liquors in pro- 
hibition territory.—Howard y. State, Tex., 163 S. 





59. Sunday Sales.—A dramshop keeper’s lia- 
bility for sales of intoxicating liquor on Sunday 
is based upon his consent, and he is under no 
absolute duty to actually notify his employes 
not to violate the law, and where he acts in 
good faith he is not liable for his employes’ vio- 
lation of the statute.—State v. Campbell, Mo., 
163 S. W. 549. 

60. Judgment—Collateral Attack.—A judg- 
ment is not void so as to be subject to collateral 
attack unless the ea appears on the face 
of the record.—White v. Suggs, Ind., 104 N. E. 
56. ; 

61. Substituted Service.—Where attempted 
substituted service of summons by publication 
was had upon a void affidavit, a judgment for 
plaintiff as to both defendant and garnishees 
hy void. —Atwood v. Roan, N. D., 145 N. W. 








62. Landlord and Tenant—Covenant.—Where 
the lease contained an express covenant to pay 
the rent, the lessee was not discharged from his 
liability by the assignment of the lease and ac- 
ceptance by the lessor of rent from the assignee. 
—Hayward y. Polisuik, 145 N. Y. Supp. 924. 

63. Libel and Slander—Privilege.—A _ state- 
ment in an affidavit in suport of its motion for 
new trial held absolutely privileged; and, though 
false and malicious and held so by the court 
denying the motion, it could not be the subject 
of an action for libel.—Kelley v. Great North- 
thern Ry. Co., Wis., 145 N. W. 664. 


64. Master and Servant—Assisting Servant. 
—A servant being engaged in the business on 
behalf of his master and acting within the scope 
of his employment, the master is liable for neg- 
ligence of one assisting the servant therein, at 
the servant’s request, resulting in injury to a 
third person.—Dillon vy. Mundet, 145 N. Y. Supp. 
975. 


65. Assumption of Risk.—Men of average 
intelligence are presumed to be familiar with 
the dangers of coming in contact with high-ten- 
sion electric wires.—Pollard v. Valley Ice Co., 
Cal., 1388 Pac. 699. 

66. Assumption of Risk.—Where an em- 
ploye repairing a furnace again ascended a lad- 
der after he had twice been forced by gases to 
descend, and was overcome by gases and fell, 
receiving fatal injuries, he assumed the risk, 
and the employer was not liable.—Dellasala v. 
Josephine Furnace & Coke Co., Pa., 89 Atl. 660. 

€7. Fellow Servant.—A servant of a street 
car company who is being carried to his home 
after finishing his employment is not a fellow 
servant of the employes in charge of the car.— 
Indianapolis Traction & Terminal Co. v. Isgrig, 
Ind., 104 N. E. 60. 

68. Proximate Cause.—Where a_ brake- 
man was killed in a read-end collision, the fact 
that the colliding engine leaked steam so badly 
that its crew could not see the train ahead was 
a proximate cause of the injury.—White v. Cen- 
tral Vermont Ry. Co., Vt., 89 Atl. 618. 

69. Safe Appliances.—A master’s duty to 
furnish reasonable safe tools and appliances is 
discharged only when its agents whose business 
it is to supply such instrumentalities exercise 
due care in their purchase originally and in 
keeping and maintaining them that they are 
reasonably and adequately safe for use.—New 
York, N. H. & H. R. Co. v. Vizvari, C. C. A., 210 
Fed. 118. 

70. Mechanies’ Liens—Material.—There is or- 
dinarily no mechanics’ lien for material fur- 
nished a contractor, but not used in the struc- 
ture covered by the contract.—Atlantic Terra 
Cotta Co. v. Moore Const. Co., W. Va., 80 S. E. 
924. 

















71. Notice.—A notice of materialman’s lien 
which does not state of what the materials con- 
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sisted, other than by reference to invoices ren- 
dered to the contractor, is  insufficient.—East 
a Mill & Lumber Co. v. Wilcox, Ore., 138 Pac. 


72. Statement.—That a mechanics’ lien 
statement described the premises as lot 1, In- 
stead of lot 2, held not to invalidate the lien, 
where both lots were owned by defendant and 
together constituted the inclosure appurtenant 
to the dwelling constructed.—Atlas Lumber Co. 
v. been Minn., 145 N. W. 620. 


Movtgnten—hosignment of Note.—The as- 
pn: of a note secured by a mortgage car- 
ried with it the right to foreclose the mortgage. 
—Robertsen v. United States Live Stock Co., 
Iowa, 145 N. W. 635. 


74. Foreclosure—Equity has jurisdiction to 
foreclose a mortgage, notwithstanding there is 
a power of sale contained therein.—Palmer vy. 
Sulzby, Ala., 64 So. 368. 


75. Power of Sale-—Where a deed given as 
security authorizes the grantee to sell on the 
grantor’s default, a sale under such power is 
not invalid, in the absence of fraud, because 
made to the grantee himself.—Quitman Furni- 
ture & Hardware Co. vy. Rountree, Ga., 80 S. E. 
904. 











76. Purchase by Mortgagee.—Where land 
was conveyed by deed absolute in form with a 
collateral agreement that the grantee might sell 
and apply the proceeds to certain obligations, 
on foreclosure the grantee could purchase the 
property.—Paulson y. Oregon Surety & Casualty 
Co., Ore., 138 Pac. 838. 


77. Negligence—Negligence.—It is negligence 
for the owner of a heavy car filled with steel 
rails, running on a skeleton track, to leave it 
unguarded and unfastened in a populous com- 
munity, where it probably —— be played with 
by children.—Cahill v. E. B. A. L. Stone Co., 
Cal. 138 Pac. 712. 

78. Parent and Child—Services.—In determin- 
ing the damages to be awarded a parent for 
loss of the services of a minor child, the jury 
may consider that with age, growth, and expe- 
rience the value of the child’s services would 
increase, though they cannot consider that the 
child might, if not injured, engage in any par- 
ticular calling.—Shawnee Gas & Electric Co. 
v. Motesenbocker, Okla., 138 Pac. 790. 

79. Partition—Possession.—A tenant in com- 
mon cannot maintain a suit for partition, where 
he has been disseised by his cotenant and is 
therefore not in possession.—Knight v. Knight, 
Del., 89 Atl. 595. 

80. Partnership—Trusteeship.—Each partner 
is a trustee as to his dealings with his asso- 
ciates, and a cestui que trust as to his dealings 
with the partnership assets.—Krebs vy. Blanken- 
ship, W. Va., 80 S. E. 948. 

81. Payment—Mistake of: Fact.—Where an 
indorser on a note, who had been discharged by 
failure of the holder to protest the note on non- 
payment, paid the note a month after maturity, 
both he and the purchaser being mistaken as to 
the date of maturity, the indorser could recover 
his payment.—Isaacs v. Kobre, 145 N. Y. Supp. 
919. 

82. Principal and Agent—Interest.—A power 
of attorney is not a power coupled with an in- 
terest, where the agent’s interest can accrue 
only from the exercise of the power.—Jackson- 
ville Terminal Co. v. Smith, Fla., 64 So. 354. 

83. Principal and Surety—Discharge.—Where 
a bank refused to discount a note left with it 
for that purpose, it could retain the note as se- 
curity for another note of the same maker which 
it does discount, and hence the reurn of the re- 
jected note to the maker will not discharge a 
surety on the discounted note.—Eades vy. Muhl- 
enberg County Savings Bank, Ky., 163 S. Ww. 494. 

84. Spoliation.—Where a constable, after 
receiving a claim bond, erased the name of one 
of the sureties thereon, and substituted another, 
such act was a mere spoliation by a stranger to 
the bond, and did not relieve the surety whose 
name was erased.—Sumner y. Swink, Tex., 163 
S. W. 355. 

85. Remainders—Defined.—A remainder is an 
estate limited so as to be immediately expectant 
on the natural determination of a particular es- 

















tate of freehold limited by -. ~ i instrument. 
—Bean v. Atkins, Vt., 89 Atl. 

86. Removal of pda ga nee Cause of Ac- 
tion.—If a complaint states a joint cause of ac- 
tion against two defendants,. the motive which 
prompted the joinder is immaterial on the ques- 
tion whether the cause is removable by one of 
the defendants.—Buchanan y. W. M. Ritter Lum- 
ber Co., C. C. A., 210 Fed. 144. 

87. Replevin—Recovery of Money.—Replevin 
will not lie to recover money incapable of spe- 
cific identification —Spear v. Arkansas Nat. 
Bank of Hot Springs, Ark., 163 S. W. 508 

88. Sales—Conditional Sale.-—Where a con- 
ditional sale contract has been broken by the 
vendee for a sale before title has passed, the 
vendor may waive his right to recover posses- 
sion, and sue for the value.—Thienes y. Francis, 
Ore., 138 Pac. 845. 

89. Tender.—Before the original buyer can 
avoid a voidable sale made, pursuant to a condi- 
tional bill of sale, by the seller to himself on 
such buyer’s default, he must tender payment of 
the debt secured.—Pressley v. McLanahan Bros., 
Ga., 80 S. E. 902. 

90. Searches and _ Seizures — Constitutional 
Law.—An order of the court, in an action for 
libel requiring defendant therein to produce as 
evidence its circulation books, was not an_ un- 
reasonable search and seizure in violation of the 
Constitution.—Dalton v. Calhoun County Dist. 
Court, Iowa, 145 N. - 498 

91. Truste—Resulting Trust.—Where defend- 
ant agreed to purchase land for plaintiff, and 
plaintiff delivered to defendant a part of the 
purchase price, a resulting trust for a part of 
the land arises upon defendant’s breach.—Croup 
v. De Moss, Wash., 138 Pac. 671. 

92. Secret Trust—An independent action 
in equity would be necessary to develop a secret 
testamentary trust, and such a trust could nor 
be shown on an appeal from a decree of distri- 
bution.—In re Purceil’s Estate, Cal., 138 Pac. 
704. 

93. Vendor and Purchaser—Earnest Money.—- 
The earnest money which, by a contract of sale, 
the purchaser agrees to forfeit if he does not 
comply with the contract is the measure of dam- 
ages for his failure to comply with it.—Joyce v. 
Hagelstein, Tex., 163 S. W. 356. 

94. Tender.—Where an owner of land en- 
tered into a unilateral contract for its convey- 
ance, the purchaser must tender performance 
on the date fixed for payment, or within an ex- 
tension granted by the owner, for the contract 
is not mutually enforceable.—Coyle v. Kierski, 
Del., 89 Atl. 598. 

95. Time of Essence.—Unless it clearly 
appears that time was intended to be of the es- 
sence of a contract to convey, the courts should 
not so construe the contract.—Wright vy. Bott, 
Tex., 163 S. W. 360. 

96. Time of Essence.—Where a contract for 
the sale of land required the purchaser to make 
certain payments at stipulated times, the time of 
payment was of the essence of the contract.— 
Smith v. Post, Cal., 138 Pac. 705. 

97. Waters and Water Courses—Prior Appro- 
priation.—Where a prior appropriator’s dam al- 
lowed water to escape and a subsequent appro- 
priator used such waste waters for more than 25 
years, he acquired a vested right in it, and the 
prior appropriator could not then make his dam 

















watertight.—Dunnenbrink vy. Burger, Cal., 138 
Pac. 751. 
98. Prior Appropriation.—In determining 





how much of the water used by an.appropriator 
was reasonably necessary for the beneficial pur- 
pose for which it was used, so as to give him 
prescriptive title to its use, it must clearly ap- 
pear he has used more than was necessary.— 
California Pastoral & Agricultural Co. v. Ma- 
dera Canal & Irrigation Co., Cal., 138 Pac. 718. 

99. Wiils—Future Interests. Future inter- 
ests in realty created by will are governed by 
the same rules as those created by deed.—Bean 
v. Atkins, Vt., 89 Atl. 643. 

100. Intestacy.—The presumption against 
intestacy does not authorize courts to interpol- 
ate provisions not contained in a will in order 
to avoid an intestacy or to disregard express di- 
rections of the wil! or the plain language used. 
—In re English’s Estate, Pa., 89 Atl. 680. 
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